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Before the
FEDERAL COMMUNICATIONS COM:MISSION

Washington, D.C. 20554

In the Matter of

MOBILEMBDIA CORPORATION, et al.

Applicant for Authorizations and Licensee
of Certain Stations in Various Services

)
)
)
)
)
)

WT DOCKET NO. 97·115

MBMORANDUM OPINION AND ORDER
Issued: May S, 1997 Released: May 7, 1997

1. Under consideration are "Emergency Motion For Special Relief Ami Stay Of
Proceedings Regarding MobileMedia Corporation" (tled Apri123, 1997; Comments In Support
Of Emergency Motion For Special Relief And Stay Of Proceedings ReCarding MobileMedia
Corporation filed April 29, 1997 by The Official Committee of Unsecured Creditors Of
MobileMedia Corporation (Unsecured Creditors); Comments Of David Bayer ConcemiDg
Motion Por Special Relief And Stay Of Proceedings Regarding MobileMedia COtpOraUon filed
April29, 1997; Comments On Emergency Motion For Special Relief And Stay Of Proceedings
Regarding Mobilemedia Corporation filed April 29, 1997 by HeUman & Friedman Capital
Partners n, L.P. (Hellman" Friedman); "Motion Of Secured Lenders For Leave to File
Comments In Support Of Fmergency Motion Of MobileMedia For Stay Of Proceedings" filed
April 29, 1997 by The Cbaae Manhattan BaDk; Comments Of Secured Leaders In Support Of
Emergency Motion Of MobileMedia For Stay Of Proceedinls filed April 29. 1997 by The Chase
Manhattan Bank; 1 and WiIe1esa Telecommunications Bureau's Comments On Emergency
Motion filed April 29, 1997.

2. By Order To Show Cause. Beariq Desiption Order. And Notice Of
Qpportunity for Hearln. For Forfeitum (BOO) released April 8, 1997 (FCC 91-124) the
Commission designated for bearinl the pendina applications of MobileMedia Corporation and
its various subsidiary aDd usociated organizations (MobileMedia). MobileMedia was also
directed to show cause why ita Jiceues should not be revoked. As recited in the lIDO the
Commission', action stemmed from the results of an investiption by the Wireless
Telecommunic:ations Bureau (Bureau) into apparent PCC-related misconduct by MobileMedia
wbicll "raised substantial and material questions of faet u to whether MobileMedia is basically
qualified to be and remain • Commission license". (Puapaph 1).

1 None of the Commenten are named parties or bave SOUCht intervention. They, therefore,
have no standing to me Comments and the motion for leave to file comments filed by The Chase
Manhattan Bank will be denied. Nevertheless, since their comments are of assistance to the
Presiding Judge in niliDg OD thia matter and in the absence of an objection by the Bureau, their
views have been considered.
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3. As reflected in the HDO, "[t]he Bureau's investigation found that between the
third quarter of 1993, when MobileMedia was fonned, and the third quarter of 1996,
MobileMedia filed with the Commission at least 289 FCC Forms 489 wherein the Company
apparently misrepresented that otherwise unconstroeted stations were constructed, operating, and
providing service to subscribers. It Also, MobileMedia "fIled with the Commission at least 94
•40-mil.e Rule' applications for new paging facilities that were predicated upon unbuilt facilities. "
(Paragraph S).

4. In its "Discussion" setting forth reasons why a hearing was required, the
Commission stated, among other things, that ·[t]hc information before us suggests that
MobileMedia repeatedly engaged in the practice of misrepresenting the status of constroction of
its paging stations in FCC Forms 489 in a deliberate scheme to prevent valuable paging
authorizations from automatically terminating." Further, "the evidence before us suggests that
MobileMedia repeatedly ftled false '40-mile Rule' applications with the Commission in a
calculated attempt to obtain '40-mile Rule' authorizations to which the Company was not
otherwise lawfully entitled." The Commission also found "[e]qually sipificant, it appears that
several individuals at the highest levels of the Company - including corporate officers and
members of MobileMedia' s Board of Directors - either orchestrated, affirmatively approved,
tacitly condoned, or were at least cognizant of the ongoing practices." (Paragraph 8).

S. The Commission teeopjzed that MobileMedia "baa admitted to many of the
facts at issue here." Neverthelesa, it concluded that a heariDl wu compelled because "this case
appears to be unprecedented at the Commission in terms of the sheer number of false filings
involved." Also, because it did not have the relevant facts. In this connection, the Commission
recited that "despite the Bmeau's investiption aDd certain admissions by MobileMedia,
inc1udin, that certain former member of MobileMedia's senior management were actively
involved in the misbehavior, it wu unclear which otber officers, directors and senior managers
knew about or condoned the wide-scale pattern of misbehavior." (Paragraph 12). The
desipted issues, among other thinll, seeks to identify company officials involved in the "wide­
scale pattern of misbehavior.· 2

6. In determininl that the public interest teqUind a bearinl. the Commission wu
aware that MobiJeMedia. a public company wboae stock is tDded on the Nasdaq Stock
BxchaDae. bad filed a voluntary petition for protection under Chapter 11 of the U.S. Bankruptcy
Code in tile U.S. BaDbuptcy Court for the District of Delaware. (Paragraph 2). It was also
"cognizaDt of the company's fmancial situation and the poteDtial impact that a protracted hearing
proceedinl JDiaht have on the vast number of subscn'bers who rely on MobileMedia for their
paging servic:eI u wen as the Company's creditors and investon.· For that reason, it directed

2 The HDO makes clear that MobileMedia may "enter into a stipulation as to relevant facts
or waive ita ri.ht to a hearinl.· (Paragraph 12).

2
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the Presiding Judge to issue his recommended decision 3 within six months of the release of the
HDO. (Paragraph 13). Consistent with the Commission's expressed wish, the Presiding JUdge
has established an expedited hearing schedule calling for a prehearing conference on May 6 and
the hearing on June 10, 1997. (See Order Prior to PrehearinC Conference, FCC 97M-61,
released April 21, 1997).

7. Now before the Presiding Judge is a motion for special relief filed by
MobileMedia. MobileMedia requests (1) an immediate rmding that a solution consistent with
the Commission's Second Thursday precedent (Second Thursday Cmp., 22 FCC 2d S1S (1970)
is available and may be punuecl by MobileMedia; and (2) a 10 month stay of further
proceedings to permit MobileMedia to pursue and fiMJiU a transfer or assignment of the subject
authorizations and applications through a sale of MobileMedia to a third party or through a plan
of reorganization that transfers ownership of MobileMedia to its creditors. MobileMedia's
requests for relief will not be granted.

8. The Second Thursday policy is an exception to the role that a licemee may
not freely transfer its station wbile there are unresolved questions concerning its qualifications
to be a licensee. Under Secopd llnmdax, a banknJpt licensee, whose character qualifications
ale in hearing may transfer its station license if the individuals charged with misconduct Ca) will
have no part in the future opcrationa of the licensed facilities and (b) will derive no beDefit from
the grant of the assignment or transfer application, or wiD receive only a minor beDefit which
is outweighed by equitable considerations in favor of innocent cRXliton. Second nnJnda!
~., 22 FCC 515, 516 (1970). The Second Dnmday polley -accommodates the policies of
the federal policies of the federal banknJptcy law with tbo8e of the Communications Act. II Li
Rose v, FCC, 494 F.2d 1145, 1147 D. 2 (D.C. Cir. 1974).

9. MobileMedia acknowledges that the Commiaaion baa typically panted relief
under the Second Thunday doctrine to privately-held 1iceDaeea of broadcast authorizations. In
contrut, MobileMedia is a Jarp publicly trIded 1iceaaee of common canier paging
authorizations. He CIIell an citect by.:MobileMedia where the SecoDd 11turIday doctrine baa
been applied to a publicly trIded 1icenaee_theorT, tbeIe may be 110 reason to limit the Second
Thursday doctriDe to pdvatelJ held cmpontions, u suaested by the Bureau. However,
realisticallyJ tbere is a fuDdameotal dJ:fference betwe. pdvately held and publicly traded
COlpOI'ItioD: wbidl...lIrily bar itt applicatioD to publicly traded 1icenaees such u
Mo~···

10. ODe of the esseatW pronp of SecODd Thursday is a sbowiDJ that individuals
charpd with miIcoaduet will DOt derive a benefit from favorable aetioo on tbe application. In

3 The Commission bas directed the Presiding 1udge to limited his recommended decision
to the factual matters at issue, includina relevant demeum and credibility fmdincs. The
decision u to the conclusions of law aDd appropriate sanctiODS or dispositioD are left to the
Commission. (Paragraph 13).

3



the case of a private corporation, the funds received from a transfer of the company can be
controlled so u to insure that the wrongdoer holdinC stock in the company receives no fmancial
enrichment. However, this may not be troe where a wrongdoer holds stock in a publicly traded
company. SpeciflCllly, it bas not been shown that there is a mechanism to prevent that
individual ffOffi enriching himself from the sale of his stock at an iDctased price. In the instant
case, MobileMedia 's stock is traded on the Nazdaq Stock Exchange. Its current stock price (as
of May 2, 1997) is 17/32 of a dollar; its S2 week high was 21 1/4. MobileMedia seeks, under
Second Thursday, to transfer to a third party or its crediton all its assets intact including the
facilities it admits it obtained by deceit.· In this connection, The Secured Lenden also want
the Commission to "expressly zeassure the marketplace that, ifMobileMedia satisfIeS the Second
Thursday criteria, its licenses will not be revoked and the qualification issues identified in the
hearing designation order will not be considered in connection with its pending or future
applications. " (Comments of The Chase Manhattan Bank, p. 4). Assuming the Commission
grants the relief sought here, it would appear that the price of MobileMedia publicly traded stock
will increase, perhaps substantially, redounding to the benefit of MobileMedia's stoekholden
including those involved in the misconduct discussed 1lIRII. Such unavoidable financial
enrichment mns completely counter to Second Thursday and compels tbe denial of relief sought
here.

11. There is a further compeDinI reason for denyinl second Thursday relief.
In order to insure that a wrongdoer win not benefit from tile transfer, it is necessary to first
identify all the wronldoers. It is not possible to do so on tile basis of tile present record. In
fact, the Commission has made clear in the lIDO that "it remaiDI uDC1ear what other off"tcerS,
directors, and senior manaaen knew about or condoned the wide-scale pattern of misbehavior. "
(Paragraph 12). One of the principal PUIpOIeI of the !ariD1 it to identify the individuals who
were involved in the misconduct. TIle issues desipated by tbe Commission seek to obtain that
information. Thul, even usumiDl Secoud 11mnday wu applicable to a public traded licensee,
such u MobileMedia, the grant of such relief DeCelarily must await a determination as to who
ate the transgressors. In ita Commenta aupporting MobiJeMedia's motion, the Bureau recognizes
the problem. It urpi that the problem "may be rao1ved thIouah further illvestiptiona or in
other adjudicatory proc:eedincs" (Buteau Comments, Parapaph 4). Tbe Bureau's proposed
solution is difficult to comprebeDd, since there is a fomm radily at baod to obtain that
information, namely, tile expedited hearinl ordered by the Commisaion. It would appear that
the curreat bearing pmvidel a more expeditious and leu cumbenome procedure to obtain the
informatioa IOUgbt by tile Commission than the further investigations or other adjudicatory

, A seplmte question., IIIUmma Secoud 'I'hunday is applicable, is wbetber MobileMeclia
should be allowed to transfer pagm. autbDrizatioDl for uaconatlUeted faciljtiea which it should
have properly ~linquisbed u wen II "40-mile Rule authorizationa" to which MobileMedia was
not lawfully entitled. As noted by the Commission, "bad MobileMectia properly relinquished
its unconstructed pacing autborizatioDs rather tban fUiDl fa1Je PCC Porms 489 to cover them,
MobilcMedia recognized that it may have been compelled to bid at auction in the event it desired
to reacquiIe the forfeited authorizations. II (HOO, Parqraph 8).
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ProceedinlS sugested by the Bureau. In this connection, as the Commission made clear,
MobileMedia and the Bureau can, of course, enter into stipulations of relevant fact which will
further speed up the completion of this proceeding. '

12. For all of the foregoing reasons, the motion for special relief will be denied.
The further request for a 10 month stay to permit MobUeMedia to attempt a Second Thursday
showing is moot and will also be denied.

Accordingly, IT IS ORDERED, That the "Motion Of Secured Lenders For Leave
To FUe Comments In Support Of Emergency Motion of MobUeMedia For Stay Of Proceedings"
rued April 29, 1997 by The Chase Manhattan Bank IS DENIED.

IT IS FUR1lIER ORDERED, That the -Emerpncy Motion For Special Relief
And Stay Of Proceedings Regarding MobUeMedia Corporation- fUed April 23, 1997 IS
DENIED.

FEDERAL COMMUNICATIONS COMMISSION

~~
. "
'e"'~

Joaeph Cbachkin
Administrative Law Iudp

, The need for tile beariDl is further indicated by the Comments of David Bayer, an outside
director of MobiJeMedia and that of HeDman et Friedman, also MobileMedia di!ecton. Both
claim to be innocent of the misconduct dilcussed ill tbe BDO and seek a procedure which would
afford them and outside di:recton an opportunity to resolve any issuea relevant to them. The
hearlnC ordered by the Commiasion provides that forum. The Comments tiled by the outside
di:recton provides further reasons for proceeding with the beariDg.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 FCC 97M-83

In the Matter of

MOBILEMEDIA CORPORAnON, et al.

Applicant for Authorizations and Licensee
of Certain Stations in Various Services

)
)
)
)
)
)

WT DOCKET NO. 97-115

MEM:DRANDUM OPINION AND ORDER
Issued: May~, 1997 Releaed: May 13, 1997

1. On May 6, 1997, MobileMedia Corporation, et al. (MobileMedia) filed,
pursuant to Section 1.301(b) 1 of the Rules, a request for permission to me appeal of the
Presiding Judge's ruling (MO&O, FCC 97M-80, releaed May 7, 1997). The ruling denied
MobileMedia's Emergency Motion for Special Relief and Stay of Proceedings. The appeal will
be disallowed.

2. Section 1.301(b) provides that the request for permission to appeal "shall
contain a showing that the appeal presents a new or novel question of law or policy and that the
ruling is such that error would be likely to require remand should the appeal be deferred and
raised as an exception." MobileMedia's showing fails to justify an interlocutory appeal.

3. MobileMedia's motion for special relief sought (1) an immediate fmding that
a solution consistent with the Commission's Second Thursday precedent (Second Thursday
~., 22 FCC 2d 515 (1970» is available and may be pursued by MobileMedia; and (2) a 10
month stay of further proceedings to permit MobileMedia to pursue and finalize a transfer or
assignment of the subject authorizations and applications through a sale to a third party or a plan
of reorganization that transfers ownership to MobileMedia's creditors. MobileMedia's request
for relief was denied because MobileMedia failed to demonstrate that individuals who may be
involved in the misconduct will not derive a benefit from favorable action on the application.
Specifically, MobileMedia has not shown that there is a mechanism available to prevent
wrongdoers holding stock in the company from enriching themselves from the sale of their
publicly traded stock at an increased price (MO&O, par. 10). Second, in order to insure that
a wrongdoer will not benefit from the transfer, it is necessary to fIrSt identify all the
wrongdoers. It is not possible to do so on the basis of the present record. In fact, the issues
designated by the Commission seek to obtain that infonnation. (MO&O, par. 11).
MobileMedia's argument that the determination whether Second Thursday should apply to

1 MobileMedia is required to seek pennission to appeal under Section 1.301(b) since the
ruling complained of is not an interlocutory ruling appealable as a matter of right under Section
1.301(a) or an appeal from a final ruling under Section 1.302 of the Rules.
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publicly traded licensees presents "a new or novel question of law or policy" (Request, page 2)
misses an essential point. All licensees seeking relief, regardless of the makeup of the entity,
must show that individuals involved in the misconduct will not derive a benefit from favorable
action on the application. As discussed above and in the MO&O, MobileMedia has not done
so. Whether MobileMedia or other publicly traded licensees should, as a matter of policy, be
allowed Second Thursday relief is not ripe for detennination here since this essential prong of
Second Thursday has not been satisfied.

Accordingly, IT IS ORDERED, That the "Request For Permission To File
Appeal" fJ.1ed May 6, 1997 by MobileMedia Corporation IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION

~~~~e~/
/ J~sep{Chachkin

Administrative Law Judge
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CERTIFICATE OF SERVICE

I hereby certify that on this 13th day of May, 1997, I caused copies of the foregoing

"Motion For Waiver and Application for Review" to be hand-delivered to the following:

Commissioner Reed E. Hundt
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, DC 20554

Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.
Room 844
Washington, DC 20554

Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, DC 20554

Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W.
Room 802
Washington, DC 20554

William E. Kennard
General Counsel
Federal Communications Commission
1919 M Street, N.W.
Room 614
Washington, DC 20554

John I. Riffer
Office of General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 610
Washington, D.C. 20554
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Acting Chief
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Federal Communications Commission
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Deputy Bureau Chief
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Assistant Bureau Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, DC 20554

Gary P. Schonman
D. Anthony Mastando
Enforcement Division
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8308
Washington, DC 20554

The Honorable Joseph Chachkin
Office of Administrative Law Judges
Federal Communications Commission
2000 L Street, N.W., Room 226
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